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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
CONSTRUCTI ON  COMPANY OF NORTH AMERI CA )

Appear ances:

For Appellant: Edward J, Fitzpatrick, Attorney at Law, of
Hunphrey, Searles; Doyle & MMllen = |
For Respondent; Chas. J. McColgan, Franchi se Tax Commissione

OPLNLON

This is an aﬂpeal ursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Stats. 1929, as
anended) from the action of the Franchise Tax Commi ssi‘oner in
overruling the protest of Construction Conmpany of North America
to a_proposed assessment of an additional tax in the anount of
$1,459.71 for the year 193].hased upon its net incone for the
year ended Decenber 31, 1930,

~ The issues involved in this appeal are whether the Comm s-
sioner acted properly in conaJu_tl ng a tax for the year 1931 upon
the basis of Appellant's 1930 income, and if so, whether a sum
of $50, 000 received by Appellant during 1930 fromthe Gty and
County of San Francisco i1n full paynment for work conpleted in

1925 was roBerIy consi dered by the Conmi ssioner as incone for
the year 1930.

In the year 1920, Appellant entered into a contract, referr
to by Appellant as Contract 774, with the Gty and County of
San \F/r anci sco, whereby Appellant agreed to construct certain
aqueduct tunnels in the mountain division of the Hetch Hetchy
project on a cost-plus-a-fixed fee basis, with the maxi num cost
guaranteed. Work under this contract was conpleted by ApPeIIant
early in the year 1925. Appellant claimed, there was a bal ance
of t¥1e fixed fee amunting to 170,633 due and |:payabl e to_Appel -
lant in 1925 fromthe Gty and County of San Francisco. This
ayment was withheld by the City and County of San Francisco on

he ground that the cost of the work exceeded the contractor's
guar ant eed maxi mum cost .

In 1927, Appellant comrenced suit in the District Court of
the United States against the City and County of San Francisco
for the above sumof $170,633. Pending trial of the action,
negotiations were resuned by the Appellant with the Gty _ and .
County of San Francisco which resulted in a conproni se settlement
ursuant to which the Gty and County paid the Appellant during
he year 1930, the sum of $50,000 in full payment of all amounts
due Appellant for work done pursuant to Contract 77-C

Shortly after conpleting its work under Contract 77-C,
265



Appeal of Construction Conpany of North Anerica

Appel | ant di sposed of dlof its assets, such as machinery,

equi pment, et cetera, and has been doing only such other -acts

as are necessary to its liquidation. Apparently Appellant's

exi stence was maintained up to 1930, mainly for the purpose of
grosecutlng or settlln% its claimagainst the Gty and County of
an Francisco. Since 1930, its exisStence has been maintained

| argely for the gurpose of settling its outstanding tax liabili-
ties. ~Since 1925 Appellant has received no incone other than

the proceeds fromthe sale of its assets and other than the above
sum of $50,000 received fromthe Cty and County of San Franciscc

There seems to be'no question but that Appellant did not
engage in any business activities during the year 1931, the year
for which the additional assessment herein in question was pro-
posed. Al though the Act purports to levy a tax on corporations
doing business in this State, it is to be noted that the Legis-
| ature by an anendnment effective February 27, 1931, provided
that the term "doi ng business" shall include the "enjoyment of
the right to do business" and by an anendnent effective August
14, 1931, provided that the term shall include the "right to do
busi ness. "™ Unquestionably, Appellant possessed the right to do
business in this State during the year 1931, and, consequently,
under the above amendments to the definition of "doing business”
must be considered as "doing business" in the statutory sense,
during the year 1931, and nust Pay a tax under the Act” for the
year 1931. " However, we are of the opinion that this tax shoul d'
not be neasured by Appellant's net income, if any, for the pre-
ceding year, as proposed by the Commi ssioner. -

_ The Bank and Corporation Franchise Tax Act as it was adopte
in 1929 and as it read until amended in 1931, inposed a tax .
only on corporations actually doing business in this State and *
not ~upon corporations which had the right to do business but did
not actually do business, If the activities in which Appellant
has been engaged since 1925, such as selling its assets, and
prosecuting its claimagainst the Cty and County of San Francisc
do not constitute doing business, it would seem t'hat Appellant
becane subject to the Act, and commenced "doing business" in the
statutory sense, for the first time on February 27, 1931, the
date on which the first amendnent to the definition of doing

busi ness above referred to became effective. Consequently, it
woul d seemthat its tax for the_year 1931, the first year in
which it was "doing business™ Wi fhin the neaning of the Act,
should-be conputed, not upon the basis of the precedln% gear[s
Incone, but upon the basis of its income for the year 1931, in
accordance with the second paragraph of Section 13 which provide
Insofar as it is relevant:

"% % %3 corporation which conmences to do business
inthis state, after the effective date of this act,
shal | thereupon prepay the mninum tax thereunder,
and upon the filing of its return within two months
and fifteen days arfter the close of its taxable
year Its tax for that year shall be adjusted upon
he basis of the net incone received during that
t axabl e year."

| nasmuch as Appel | ant receiﬂag no net income during the year
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1931, the provisions in Section 4 of the Act for a mninmmtax
apply, and Appellant's tax for 1931 would be but $25.

~ On the other hand, if the activities of Appellant in dis-
posing of its assets and prosecutln% its claim againstthe Gty
and County of San Francisco shoul d be considered as constituting
"doing business" within the definition of that termas it read
rior to its amendment in 1931 it would seemthat Appellant's
ax liability for the year 1931 shoul d be determ ned iIn accord-
ance with the fourth paragraph of Section 13 which provides:

"If any bank or corporation discontinues actual
operations within the state in any year and thereafter
has no net incone but does not dissolve or wthdraw
fromthe state, it shall in the succeeding year and
thereafter until dissolution, wthdrawal or resunption
of operations, pay an annual tax to the state of
twenty-five dollars.”

~ Appellant clearly did not engage in business activities
during the year 1931." |Its activities in disposing of its assets
and prosecuting its claimagainst the Cty and County of San
Franci sco cane to an end during the year 1930. If those activ-
ities constituted doing business, Appellant nust be regarded
as having discontinued "actual operations W thin the state"
during the year 1930. Thereafter, it received no net incone,
and it did not dissolve or withdraw fromthe state during the
year 1930 or 1931. Thus, it would seemthat all the conditions
of the fourth paragraph of Section 13 above quoted, are met:

Consequently, it would seem that Appellant's tax for the
year 1931, the year succeeding the year 1n which it discontinued
actual operations, should be a maxi'mum of $25,, the sane amount
it would be if Appellant were regarded as being subject to the
Act for the first time in 1931

Thus, it would seemthat in no event should Appellant's tax
for the gear 1931 bemeasured by its net income, if any, for the
year 1930, as proposed by the Conm ssioner, but should in any
event be the sumof s25.° This conclusion renders it unnecessary
for us to determne whether the activities of Appellant in dis-
posing of its assets and in prosecuting its claim against the
Cty and County of San Francisco amounted to doi ng business,
and further, renders it unnecessary for us to determ ne whet her
the sum of $50,000 received by Appellant during the year 1930
in satisfaction of said claim was properly consideréd by the
Cormmi ssioner as incone for the year 1930.

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, that the action
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of Chas. J. McColgan, Franchise Tax Conmissioner, in overruling
the protest of Construction Conmpany of North Anerica, a corpo-
ration, against a proposed additional assessment based upon the
return of said corporation for the year ended Decenber 31, 1930,
under Chapter 13, Statutes of 1929, be and the same is hereby
reversed. Said ruling is hereby set aside and said Comm ssioner
I's hereby directed to proceed in conformty with this order.

Done at Sacranento, California, this 10th day of Cctober,
1932, by the State Board of Equalization.

R E Collins, Chairnman
Fred E, Stewart, Menber
Jno, ¢, Corbett, Menber
H G Cattell, Menber

ATTEST: Dixwell L, Pierce, Secretary
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